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NEED FOR A MORE DEMOCRATIC PROCEDURE OF 
AMENDING THE CONSTITUTION 1 

SEBA ELDRIDGE 

That final legislative authority in this country is lodged in 
the letter of a constitution that is amended with the greatest 
difficulty, and with a supreme court which is entirely independ- 
ent of electoral control has become a commonplace of political 
discussion. 

To quote Professor Goodnow: "Acts of congress and of state 
legislatures are declared to be unconstitutional .... be- 
cause they cannot be made to conform to a conception of the 
organization and powers of government which we have inherited 
from the eighteenth century;" and Dr. Blaine F. Moore: "If we 
may judge from the decisions based on the due process clause in 
the fourteenth amendment and applying to the States, the court 
has it in its power to make the similar clause in the fifth amend- 
ment cover practically all federal legislation dealing with new 
problems concerning which there are few or no precedents. If 
the court does make this entirely possible extension of its power, 
then the legislation dealing with the more recent and pressing 
questions is under the control of the popularly inaccessible 
justices of the supreme court." 

Both these quotations are from studies published before the 
adoption of the sixteenth and seventeenth amendments, but 
they are only a little less true now than then, as an analysis 
of the history of those amendments will show. 2 

A generation elapsed after the income tax law was declared 
unconstitutional before the amendment specifically authorizing 

1 A paper prepared for the annual meeting of the American Political Science 
Association, December, 1915. 

2 Much of the argument which follows is taken from an article by the present 
writer in Equity for July, 1915. 
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a tax of this nature was adopted. The law was passed in re- 
sponse to an overwhelming demand on the part of the country 
for a redistribution of taxation burdens as between the agri- 
cultural classes on the one hand, and the manufacturing and 
commercial classes on the other. The income tax was to pro- 
vide the revenue which would be forfeited under the new tariff 
schedules that were demanded. Invalidation of the income tax 
law not only prevented this transfer of taxation burdens, but 
had a much more important result which has not been generally 
recognized. The period from 1895 to 1913, when the levy of an 
income tax was prohibited, was a crucial one in the country's 
industrial development. The relative status of agriculture and 
manufacturing was being defined. It was being determined 
whether we should be predominantly an agricultural or a manu- 
facturing nation. Any change in the fiscal policy of the govern- 
ment was bound to affect industries of one or the other class. 
The income tax decision, by altering this policy, affected vitally 
and permanently the country's industrial development. The re- 
sult is, we have today an essentially different organization of in- 
dustry from what we would have, had the income tax law stood. 
We are less an agricultural and more a manufacturing nation 
because of that decision and the impracticability of speedily 
reversing it. This may be well, but it was not of our choosing. 
Now Professor Seligman has demonstrated pretty conclu- 
sively that the term "direct taxes," around which the contro- 
versy over the law centered, was not intended by the framers of 
the constitution to prohibit the apportionment of taxes accord- 
ing to wealth as well as according to population. The work 
"direct" was introduced to settle the vexed question of repre- 
sentation and not any dispute over taxation. An erroneous in- 
terpretation of a constitution drafted before there were any rail- 
roads or any factory system was permitted to modify the whole 
future course of our industrial development! The reply to 
those who claim that the defeat of the popular will in this instance 
was only temporary, is that the measure invalidated in 1895 
could not be reenacted in 1913, for that decision had done its 
work and no new income tax could undo it. 
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The adoption of the seventeenth amendment is just as flimsy 
a proof that the Constitution can be adapted to changing condi- 
tions, as should be obvious when we consider that not only was 
this amendment not adopted until eighty-seven years after it 
was first proposed, but not until long after sentiment was prac- 
tically united in its favor, and the States had found extra-legal 
means of accomplishing the same purpose. The adoption of this 
amendment was, therefore, but little more than the formal rati- 
fication of an irregular procedure of electing United States sena- 
tors by popular vote established in default of a regular consti- 
tutional procedure. It has the same sort of significance that 
the adoption now of an amendment requiring the President to 
be elected by popular vote would have. But, were it possible 
to measure the social results of the postponement of this change, 
we could not delude ourselves into the belief that in this second 
instance there had been no permanent defeat of the will of the 
people. 

In our view it cannot be seriously maintained that features 
of a constitutional system which permit such defeats of popu- 
lar purpose are to be supported by advocates of democratic 
government. 

The same tortuous course taken by the sixteenth and seven- 
teenth amendments probably awaits other reasonable proposals 
for change. Take, as instances, the two amendments favored 
by Mr. Taft, one providing for a national budget, the other for 
a single term for the President. Nothing can be more obvious 
than the impracticability of securing amendments of this nature. 
Congress would never consent to so great a diminution of power 
as an executive budget would represent, unless forced by an 
almost unanimous public opinion to do so; nor, in view of the 
President's great influence with congress, is it easy to imagine 
both houses of that body passing by the requisite two-thirds 
majority an amendment limiting his tenure of office to one term. 
Certainly a President who supported this change during his first 
term would be too saintly a character to remain long on this 
earth. 

The truth is, when one more than one-third of one house of 
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congress can prevent the proposal of amendments, and one more 
than one-fourth of the States can prevent the ratification of 
amendments that may be proposed, an obstructive minority- 
rule in this matter is the fact, and not a constructive majority 
rule. This truth becomes pathetic, when the jurisdiction of 
congress or of the States is in question, and these creatures of 
the Constitution must pass on propositions to redefine their own 
functions. 

Yet despite the obviousness of this situation, the National 
Association for Constitutional Government, the "anti" of the 
movement for a democratic amending procedure has the hardi- 
hood to assert that "it is yet to be demonstrated that there is 
any truly beneficial social reform that is prohibited or obstructed 
by the national Constitution!" The really tragic aspect of the 
situation is not that one or a number of reforms may be ob- 
structed by the Constitution, but that the venerable document 
has, through the connivance of forces both sinister and sincere, 
gotten itself regarded as a sort of categorial imperative not to be 
challenged. 

If it is with great difficulty that single amendments to the 
Constitution are secured, no way at all could be found of revis- 
ing the Constitution as a whole, or substantial portions of it, 
should that be deemed necessary. Two-thirds of the state leg- 
islatures would never call for a convention in the identical terms 
that would be required for effective action; and particularly 
would they not call for a convention to propose a general re- 
vision of the Constitution. Apart from the fact that they 
would be too interested a party to favor a general revision, it 
could hardly be expected that, independently of each other, 
they should one by one, up to two-thirds their number, agree 
on a convention for general revision. It is too large a propor- 
tion of so great a number of independent bodies to require for 
the initiation of amendments wherein their own status would be 
reviewed and might be altered. It would be a bold congress 
that would propose a general revision or even a revision of con- 
siderable sections of the Constitution. Should any congress 
be disposed to do so, it would, like the state legislatures, be too 
interested a party to propose an impartial revision. 
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This question of general revision is far from being an aca- 
demic one. From the standpoint of present public opinion on 
political and economic questions, there is the greatest need for 
a general revision of the Constitution. The doctrines of property 
rights and of states' rights Underlie the entire Constitution, tie it 
together, make of it an organic whole. No one would deny, I 
think, that these doctrines would be revised were we now to 
draft a constitution. The far-reaching effects of such a re- 
vision would also be admitted. Yet under our present amend- 
ing procedure, a genuine revision of those doctrines cannot be 
attempted. We are confined instead to a guerilla warfare for 
or against them, as seems to isolated individuals or groups to be 
desirable. 

In the radical reconstruction of world politics now going on 
is to be found an even more imperative reason for demanding 
a genuinely representative control of our political development. 
Without it our country cannot play the r61e in this greatest of 
all movements which it should be both our duty and our privi- 
lege to play. 

We can never be secure in a representative control of our 
political affairs without an electoral control of our constitutional 
policies. Could we be assured that the principles adopted by the 
supreme court would, for an indefinite period of time, meet with 
the sanction of public opinion, it would still be essential that a 
more dependable machinery be devised for giving expression to 
the will of the nation, for no one would claim, I think, that that 
body is so constituted as to guarantee for it a permanently rep- 
resentative character. Still less could it be claimed that the 
letter of a constitution drafted a century and a quarter ago 
when we were a small agricultural people, and with only a 
handful of amendments adopted since that time, will be repre- 
sentative of our multifarious political interests in the new era 
opening before us. 

A more democratic procedure of amending the Constitution 
must be established. In the words of the committee on the fed- 
eral constitution, "Control of the organic law by the people 
means the power to revise it in any way and to any extent they 
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desire. It means the power to amend the written Constitution, 
and the meaning of the written Constitution as judicially in- 
terpreted, in part or in whole as the people may determine. 
This will require a procedure of revision that will provide for the 
initiation and adoption of particular amendments as they may 
be required, without more delay than that needed for wise de- 
liberation; and, when necessary, for recasting the Constitution 
as a whole. For the people to have effective control over the 
machinery of government, at least one process of revising the 
Constitution must be independent, so far as the proposal and 
ratification of amendments are concerned, of any organ or or- 
gans of government already constituted." 

It need scarcely be added that any new procedure, to fulfill 
its purpose, must be such as to invite the fullest and freest dis- 
cussion of fundamental political questions. Only thus can that 
inhibition of political thought of which Professor Zueblin speaks 
be removed. 



